SETTLEMENT AGREEMENT
BETWEEN
CONSUMER ADVOCACY GROUP, INC.
AND

TOPCO ASSOCIATES, LLC AND TOPCO HOLDINGS, INC.

Consumer Advocacy-Group, Inc. (“CAG”) and Topco A'ssociates, LLC and -

- Topco Holdings, Inc. ‘-(rcfe_rrcd to as “TOPCO”),--(CAG and TOPCO collectively referred

to as, the “Parties”) enter into this agreement (“Settlement Agmenmnt”) for the purﬁose

of avoiding prolonged and costly litigation to settle CAG’s allegations that TO.PCO

v-iblated Proposition-65. The cffec.ﬁvg date of this Settiement Agreement shall be the

- date upon which it is fuily exccuted by all Parties hereto (the “Effective Date™). . |

1.0 . Introduction |
1.1 CAG isa California-based entity that seeks to promote awareness of
exposures to toxic chemicals and improve human health by l‘edtacing or'
eii'niinating hazardous substances contained in consumer and indﬁstrial_- pi‘oducts.
1.2 ~ TOPCO previously sold, at-various times, dog cable tethers, including
but not limited to “Red Vinyl Coated PAWS PREMIU.M@ Dog Accessory 20 ft.
Cable Tether #79103, For Dogs :.up to 601bs; Di-stributed.by Topco Associates,
LLC, 771 1 -Gr'oss'Pbinl Rd,, Skokie, 1L, 60077, ©TOPCO BOS1009, WWW.
PawsforPets.con, Bar Code: 03680079.1 039, Made in China, 'I'h'ié.produ.ct is |

protectéd by U.S. Patent No. '6,’5_30‘,34‘5 B2 and U.S. Patent No. 6,948,218 B1.”

|
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(referred to throughout as the“Covered Products™), The Covered Products are
fimited to those sold by TOPC_O-%me.
13 - CAGoalleges that C(-)vered'Prod'uc_ts contain Di2-ethylhexyl) phthalate
(“DEHP*), also known as Diethyl Hexyl Phthalate and _B:isw(z-ethylhcxyl)
p_hthalé.te and that TOPCO did not provide a tequired warning in complianée with
the California Safe Drinking Water and Toxic ‘E'nforéemeut Act{Cal. He&hh-&
Saﬁz!y_. Code§ 2524935, et .seg (“Proposition 65)). | -
1.4 On._Jamiary 1; 1988, the Governor of California added DEHP to the fist
of chemicals known to the State to cause-caneer, and on October 24, 2003, the
~ Governor added DEHP to the list of chemicals knowﬁ to the State to cause
developmental male reproductive toxicity. These additions took place more than
twenty (20) months before CAG.'servcd- its “Sixty_-Day Notice of Intent To Sue
For Violations Of The Safe -Dn}inking Water And Toxic Enforcement Act of 1986”
| which is further described below. | |
L5 DEHP is referved to hereafter .as_ the “L_isted Chenﬁ;:al”.
: 16 On or about March 25, 2013 CAG served Topco Associ#tcs, LLC,
Tapco Holdings, Inc., Save Mart Supermarkets, Save Mart Supermarkets, Inc.,
‘Food Maxx and cettain relevant public enforcement agencies with docunients i
entitled “Sixty-Day Noﬁce Qf‘ lntent To Sue For Violati-ons Of The Safe Drinking
Water And Toxic Enforcement Aot of 1986” l’egardiﬁg Covered Products
containing the Listed Chemical,
1.7 On 'br about kpril.-24,.20-l-4 CAG servéd Topeo ﬂssociatés,’ LI;:C, Topeo

- Holdings, inc.,,Save_ Mart Supermarkets, Save Mart Supermarkets, Inc., Food
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Maxx and certain relevant public enforcement agencies with documents entitled
“Sixty-Day Notice Of Intent To Sue For Violations Of The Safe Drinking Water
And Toxic Enforcement Act of 1986” regarding Covered Products containing the

Listed Chemical, |

1.8 - The Si);ty-_Day Notices (referred to as the “Notices”) alleged that
TOPCO and the other noticed parties violated Prdposition 65 by failing to Warn
consumets in California that use of Covered Products exposes pe'ﬁ;ons to the
Listed Chefnical.
1.9 - The Parties enter into this Settlement Agrcemcnt to settle disputed
-claims between the Parties as set for th belowconcerning the Parties’ and the
Covered Products’ comphance with Proposition 65 (the “Dlspute”)
110 'By execution of this Settlement Agreement, the Parties do not admit any
facts or.conclusions of law, iml’udi:;_g, but not limited to, any facts or conclusions
of law regarding any violation of Proposition 65, or any other statutory,
rcgu.latory,:common law, or equitable doctrim;. ‘_Noth'iﬁg'in fh_is Se_ttlexﬁent
©_Agreement shall be constrned as an édmis;ion by the Partics of any fact,
conclusion of law, issue of law, dr‘#iolation of law. Nothing in this Settlement
Agresment, nor compliance with its terms, shall constitute or be construed, |
conside‘r«:—:_d,-éffered, of admitted as evidence of aﬁ admission 61" evidénce of fault,
wrongdoing, ot fiability by TOPCO, its officers, directors, employees, or parents,
subsidiaries or'al’fﬁ_l‘iatcd corporations, inany administrative or judicial pi‘OCeeding
or fitigation in an-y.--wc.ourt_, agéncy,-mr fornm. 'E}lkclept-'ﬁ.)i' the allég‘ations seftled and
3
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compromised; nothing in this Settlement Agreement shall prejudice, waive, or
impair any right, remedy, argument, or defense that CAG or TOPCO may have
against one another in any othet pending legal proceeding asto allegations

unrelated to the Dispute or claims released herein,

2.0  Release
This Settlement A greement is a full, final, and binding resolution between CAG, |
acting in its individual capacity, on the one hand, and(a) TOPCO, and its owners,
parents, subsidiaries, affiliates, sister and related companies, employees,
shareholders, officers, directors, insurers, attorneys, predecessors, SUCCESSOrs, and
assigns (collectiveiy “Rcleas.ees_”) and (b) all entities to whom Releasees directly
or indirectly provide, distribute, or sell fl_.le Covered Products, including but not
limited io distributors, wholesaless, customers, retailers, franchisees, coqperat.ivc
members (including, but not limited to, Save Maﬁ ‘Supermarkets and Food Maxx),
and licensees (collectively “Downstream Releasees™), on the other hand,.of any
violation(s) or claimed violation{s) of Proposi‘tion 65 or any statutoty or common
law claim that has been; could have been or may in the future be asserted against
the Releasees and Downstream Re leasées regarding exposing petsons to the
Listed Chemical and the failure to warm about exposure to the Listed Chemical
ari-sing only in connection with the Covered Products ma;_lufacturcd, shipped,
and/or otherwise distributed pribr to the Effective Date, even: if sold by
Downstream Releasees after the Effective Date. .The-«Covercd Products are

fimited to those sold, distributed, 61' provided by TOPCQ only.
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CAG, iis past and current agents, representatives, attorneys, SUccessors, and/or
assighees, hereby waives and releases with respect fo the .Coy..ered Products atl
rights to institute-or participate in, directly or indirect]y, any forn of legal action,
including, without limitation, atl acﬁons, and causes of action, in law or in equity,
suits, liabilities, demands, obligations, damages, costs, fines, penalties, losses, or
expenses (including, but not limited to, investigation fees, expert fees, and
attorneys’ fees) {collectively “Claims®), against Releasees and/or. Downstreﬁm
Releasees that arise under Proposition 65 or any other statutory or cominon law
ctaims that were or could have been asserted in respect of any qucred Products
sold ﬁp to the Effective Date, including without imitation to the extent that such
claims relate to Releasees’ and/or Downstream Releasces’ alleged exposure of |
persons to the Listed Chemical contained in the Covered Products or any failure
by Releasees an'd Downstreani Releasées to warn about exposures to the Listed
Chemical contaiu.tcd in the Coveted Products. _
CAG acknowledges that it is familiar with Section 1542 of Civil Code, which

provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR
HER SETTLEMENT WITH THE DEBTOR.

CAG, its past-and current agents, representatives, atiorneys, Successors, and/or
assignees expressly waives and relinquishes any and all rights and benefits which
5
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3.0

it may have under, or which may be conferred on it by the provisions of Civil
Code § 1542 as well as under any other state or federal statute or common law
prineiple of similar effiect, to the fullest extent that it may lawfully waive such

rights or benefits pertaining to the released matters.

TOPCO’s Dutics

3.1  TOPCO, promises, and represents that within sixty (60) days from the

Effective Date TOPCO shall reformulate any ‘Covered Products manufactured
after the Effective Date and offered Tor sale in California to a poiht where the.
level of DEHP in the Covered Products does not.exceed 0.1% ox shall cease

selling or distributing any Covered Products in California.

32 - .TOPCO agrees,‘pmmiSes, and represents that, as of the Effective Date, to

the extent it ships for sale or sells in California any Covered Products in existing
inventory that have not been reformufated, it will provide warnings on such
Covered Products ﬂiat comply with Proposition 65. The warniugs shalf be
prov-idéd- i1 such a conspicuously and prominent manner that will assure the
message is made available and likely to be l'ead-; secn, Or heard by the consumer

ptior to or at the time of the sale or purchase. Thc Partics agree that product

‘labeling stating that “WARNING: This product contains chcmlcals knowsi to the

“State of California to-cause cancer, or birth defects, or other reproductwc i\aim

shall constitute- compliance withPropositio‘n.ﬁ‘S with 'respec't to the Listed

. Chemical in the Covered Products for any Covered Products in existing inventory
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4.0

that had not been reformulated and were distributed and/or sold by Releasees or

Downstream Releasces after the Effective Date.

'I’ay. ments

Becaise of extensive settiement.nego’t’iations and-extensive discovery, the

payments will be as follows, TOPCO agrees to pay a total of thirty-five thousand
dollals ($35 000,00) within ten {l()) days of the Effective Date by separate checks

apportmned as follows:

4.1.1 Payment to CAG: Three Thousand Five Hundred doliars -

($3,500.00) shall be paid to Coiisumer Advocacy Group, Inc. The check

shail be.delivered to: Reuben Yeroushalini, Yeroushalmi-& Associates,

9100 Wilshite Boulevard, Suite 240W, Beverly Hills, California. 90212,

By the Effective Date, CAG shall provide TOPCO with CAG’s Employer
Identification Number.

4.1.2  Attorneys' Fees and Costs: T\venty—Eight Thousand dolfars

. ($28,000.00) of such_'payment shall be paid to Yeroushalmi &.Aséociates,

as CAG’s attorneys, for reasonable investigation fees and costs, attorneys'
fees, and anly other costs .incuﬁed_as a result of .invcstigating and bringing
this matter to TOPCO’s attention. The check shall be delivered to:
Reuben Yeroushalnii, Yeroushalmi & Associates, 9100 .Wilshive
Roulevard, Suite 240W, Beverly Hills, California 90212. By the
Effective Date, Yeroushalini & Associates sh‘a\_i'l provide TOPCO with its

Employer Identification Number.
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5.0

4.1.3 Penalty: TOPCO shall issue two separate che.cks.for.a. total
amonnt of Three Thousand F_ive Hundred dollars ($3,500.00) as penaities
pursuant to Health & Safety Code §.25249.12: (a) one check made
payable to the State of California’s Office of Environmental Health
Hazard Assess.mcnt-{OEHHA) in the amount of Two Thousand Six

Hundred Twenty-Five dollars ($2,625.00), representing 75% of the total

penalty; and (b) one check to Consumer Advocacy Group, Inc. in the

. amountof Eight Hundred Seveaty-Five dollars ($875.00), representing

25% of the total penalty. Both checks shall be delivered to: Reuben

Yeroushalmi, Yeroushalmi & Associates, 9100 Wilshire Boulevard, Suite

- 240W, Beverly Hills, California 90212. Additionally, two separate 1099s

_ shall be issued for tﬁc above payments: The Tirst 1099 shall be issued to

OEHHA, P.O. Box 4010, Sacramento, CA 95184 (EIN: 68-0284486) in
the amount of $2,625.00. The second 1099 shall be issued in the amount
of $.875‘.00 to CAG and del_ivered to: Yeroushalmi & Associates, 9100

Wilshire Boulevard, Suite 240W, Beverly Hills, California 90212.

Anthol ity to Enter Into Seitlement Agreemeltt

CAG represents that its s:gnatory to this Settlement Agreement has full

| authm ity to-enter into and legally bind CAG to tlns Seitlement Agreement.

TOPCO represents that its signatory to this 'Scttlement Agreement has full

au.thqnty to enter into and legally bind T-OP CO+o thls-Settlement Agrcement.

8
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6.0

7.0

8.0

9.0

10.90

Renort of the Setflement Agreement to the Office of the Attorney General Of

- California

6.1  CAG shall report this Settlement Agrecment to the Attorney General’s

Office within five (5) days of the Parties’ execution of this Settlement Agreement,

Execution in Counterparts and Facsimile

7.1 ‘This Settlement Agreement may be executed in eounterparts, which taken
together shall be deemed to constitute the same document. A facsimile or

portabié document format (PDF) signature shall be as valid as the original.

Entire Agreement

8.1 . This Settlensent Agreement contains the sole and entire agreement and
understanding of the Parties with respect to the entire subject matter hereof, and

all related prior discussions, negotiations, commitments, and understandings. No

_other agreements, oral or otherwise, exist to bind any.of the Parties.

Maodification of Settiement Agreement

9.1 Any modification to this Seftlement Agreement shall be in__ writing and

signed by the Parties.

Application of Settlement Agreemnent

18,1 This Settlement A.g_r_éex_nent shall apply to, be binding upon, and inure to

the benefit of; CAG and the Releasees and Downstream Releasees identifled in

‘Section 2 above.
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11.0

Enforcement of Settflement Agreement

11.I  Any party may file suit before the Superior Court of the County of Los

Angeles, consistent with the terms and conditions set forth in paragraphs 11.2 and

- 11.3 of this Settlement Agreement, to enforce the terms and conditions contained

in this Settlement Agreement. The prevailing party shall be entitled to its
reasonable attorneys' fees and costs associated with such enf'o't’qement.

112  Noaction to enforce tlns Settlement Agreement may be commenced or
mamtamed and no natice of violation related to the Covered Products may be
served or filed against TOPCO by CAG, unless the party sgekmgﬂnforcement or
alleging violation notifies the other party of the specific acts alleged to breach this
Settlernent Agreement at feast 90 days before serving or filing any action or
Notices of Violation and the entity receiving the notice fails to comply with the

requirements set forth in Section 11.3 below. Any notice to TOPCO must contain

(&) the name of the product, (b) specific dates when the product was sold-after the

Effective Date in California without reformulation, (c) the store or ather place at
which the product was available for sale to consumers, and (dj any other evidence
or other suppott for the allegations in thc nolice.

8] 3 W:thm 30 days of receiving the uotxcedescubed in Section 11.2, TOPCO
shall either (l) send the store or other place at which the product was available for
sale to the pubhc a letter divecting that the offendmg product be immediately
rcmovecl from inventory and tetur: ncd to TOPCO for full credi, mcludmg

shipping costs, or (2) refute the :nformatxon prowded under Seetion 11.2. Should

{0
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the patties be unable to-resolve the dispute, any party may seek relief under
Section 11.1.

120 Noetification Rég_ uirements
12.1  Any notice required or permitted hercunder shall be effective only if given
in writing and delivered in person, cerfifpcd- or registered mail return receipt

requested, or traceable overnight deliverysetvice, to the following designees:

For CAG:

Reuben Yeroushalmi, Esq.
YEROUSHALMI & ASSOCIATES

9100 Wiishire Boulevard, Suite 240W
Beverly Hills, CA 90212

For TOPCO:

General Counsel
Topco Associates, LLC
150 Northwest Point Boulevard
- Elk Grove Village, IL. 60007-1015

with a copy to.
Edward P. Sangster, Esq.
Daniel Fox, Esq.
K&L Gates LLP
Four Embarcadero Center, Suite 1200
San Francisco, CA 94111
Any party may change its designee(s) for purposes of notification by providing

written notice of such change pursuant to this section.

13.0 SEVERABILITY
©.13.1 - If, subsequent to the emcut_ioﬁ o'fﬂ)is-Seﬁleimnt Agreement, any of the

provisions of this Settlement Age-'eement_.aré leld by a court to be unenforceable,

R .
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the validity of the enforceable provisions remaining shall not be adversely
affected,

14.0 GOVERNING LAW
14.1 - The terms of this .Settigment_Agrecment shalt be governed by the faws of
the State of California and appfy within the State of California. In the-event that
Proposition 65 is repealed, preempted or is_ otherwise rendered .inapplicabfe by

- reason of law generally, or as to tife Listed Chemical and/or the Covered

Products, then TOPCO shalt prov idéwritten notice to CAG of any asserted
change. in the law, and shall have no further bbl‘iga{ions.pursuant to this
Set_tlcment. Agreement with respect o, and to the-extent that, tﬁé Covered

Products are so affected.
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